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News in legislation

Amendment to the Property Valuation Act

The Senate of the Czech Republic is currently discussing an amendment to
the Act No. 151/1997 Coll., On Property Valuation (“the Act”), as Senate Press
No. 224 (“the Amendment”). The Act regulates the methods of valuation of
property and services for the purposes laid down in other legal acts (e.g. for
determining the tax base for property taxes, income tax, value added tax or
fees). As to the valuation methods, the Act, as currently in force, includes val-
uation at usual, extraordinary and ascertained prices.

The amendment extends valuation methods; the added method being a deter-
mination of market value. This valuation method is generally applied in cases
where the price of an item that is unique is determined or if an item has never
been traded at a given location and time.

The amendment defines market value as “the estimated amount for which an
asset or service should be exchanged at the date of valuation between a will-
ing buyer and a willing seller, that being done during a business trade con-
ducted in accordance with the arm's length principle, after appropriate market-
ing, and with both parties acting knowledgeable, with consideration and not in
distress. For the purposes of this Act, the arm's length principle means that
the parties of the exchange are persons who have no special relationship with
each other and act independently of each other.” However, the valuation at the
usual price shall remain the primary valuation method under the Act and other
valuation methods may be used only in cases where the Act expressly pro-
vides so (e.g. a building right is valued on the basis of the observed price of
the encumbered land, the observed price of the building, and the total duration
of the building right).

Other changes introduced by the Amendment include the specification of con-
ditions for the preparation of price maps of building plots (the amendment in-
troduces criteria based on which, in the case of unavailability of agreed prices
or outdated agreed prices of building plots in a given municipality, prices will
be determined when compared with the prices agreed in other municipalities)
and rules of valuation of building rights (among other things, the Amendment
clarifies the regime of valuation of building rights for an as yet to be built con-
struction) and real estate easements (for example, the valuation procedure for
real burdens established for a definite period of time should be modified).

The proposed effectiveness of the Amendment is on January 1, 2021.

New case law

A contractual penalty clause linked to a creditor’s with-
drawal from the contract is valid

(Judgment of the Supreme Court of the Czech Republic of October 30, 2019,
23 Cdo 1192/2019)

In this decision, the Supreme Court of the Czech Republic decided on the va-
lidity of a contractual penalty clause if linked to withdrawal from the contract
by the creditor because of a repeated breach of contract by the debtor.

The plaintiff (the creditor) demanded payment of the price (CZK 6,884.39 with
accessories) for electricity purchased for the purposes of business under an
agreement on bundled electricity supply services, with an amount of CZK 100
representing a contractual penalty for late payment for electricity, and
CZK 52,000 representing a contractual penalty due to withdrawal from the




contract by the creditor because of repeated breach of the payment
obligations by the defendant. The plaintiff demanded also payment
of the costs associated with the filing of these claims.

The contract included, inter alia, an agreement that if the plaintiff is
entitled to withdraw from the contract in accordance with the Energy
Act due to a repeated breach of payment obligations, the plaintiff is
entitled to charge the defendant a contractual penalty including dam-
ages, suffered by the plaintiff by the defendant not taking the con-
tracted electricity, in the amount of CZK 2,000 for each calendar
month (and its part) following the date of termination of the delivery
from the plaintiff until the end of the contract (including possible pro-
longation).

Both the Court of First Instance and the Court of Appeal ruled that
the plaintiff’s claim regarding the contractual penalty (CZK 52,000)
was indefinite. They also stated that under the currently applicable
legislation (Section 2048 of Act No. 89/2012 Coll., Civil Code, as
amended), a contractual penalty can be negotiated only in the event
of a breach of the contractual obligation, and in the present case, the
contractual penalty is linked to plaintiff's withdrawal from the contract
which is an exercise of a right and not a breach of contractual obli-
gation (even though the plaintiff withdrew from the contract because
the defendant breached the contractual obligation). The Court of
First Instance also stated (and the Court of Appeal agreed) that the
agreement in the contract on which the plaintiff based her claim was
contrary to good manners and would therefore also have to be de-
clared null and void.

The Supreme Court of the Czech Republic stated that it is necessary
to differentiate the situation in which the contractual penalty is to be
paid by the debtor if the debtor withdraws from the contract, from the
situation in which the right to the contractual penalty results from the
debtor’s breach of the contractual obligation and the creditor with-
draws from the contract at the same time. In the present case (that
is, in the second mentioned case) the contractual penalty is not
agreed for the case of exercise of the right (as is in the first men-
tioned case). The party who withdraws from the contract is not pe-
nalized, so it is not a matter of sanctioning the exercise of the right.
It is essential for the Supreme Court’s conclusion that the law does
not prohibit the parties from establishing the right to payment of a
contractual penalty when there is a breach of obligations by the
debtor and also the withdrawal from the contract by the creditor. Al-
ternatively, establishing the right to a contractual penalty could be
linked only to the breach of the obligation by the debtor, however,
the contractual penalty could become payable only at the moment of
withdrawal from the contract by the creditor.

As a result, the Supreme Court set aside the judgment of the Court
of Appeal (and the judgment of the Court of First Instance, respec-
tively).

An apologqy is not sufficient compensation for the
harm caused by the filing of an unlawful insol-
vency petition

(Judgment of the Supreme Court of the Czech Republic of Novem-
ber 29, 2019, 29 Cdo 4804/2017)

The Supreme Court of the Czech Republic assessed whether an
apology is sufficient to redress the harm caused by an unjustified
insolvency petition or whether also adequate financial satisfaction is
necessary. It concluded that an apology was generally insufficient.

The plaintiff sought compensation for non-material damage caused
by an unjustified (bullying) insolvency petition filed by the defendant
in the form of an apology (published in the nationwide edition of the
newspaper “Hospodarské noviny”) and further he sought monetary
compensation of CZK 200,000.

The Municipal Court in Prague ordered the defendant to publish an
apology as proposed by the plaintiff, but dismissed the claim for pay-
ment of CZK 200,000 concluding that by filing an insolvency petition
that was rejected for not satisfying the required legal conditions, the
defendant interfered with the plaintiff's reputation. The harm suffered
by the applicant lies in the damage to his standing with his employ-
ees, business partners and the general public. The court also pointed
out that the defendant even filed an appeal against the decision re-
jecting the insolvency petition, which led to the insolvency proceed-
ings being extended for almost six months. Even so, it found an apol-
ogy as an appropriate form of satisfaction. Likewise, the Court of Ap-
peal considered monetary compensation to be superfluous and un-
necessary, both in view of the plaintiff’s undoubtedly very good fi-
nancial situation and in view of the fact that the plaintiff did not pro-
vide any evidence that the defendant’s rejected insolvency petition
had any significance economic impact on his business, or that he
had lost customers or business partners as a result.

The Supreme Court of the Czech Republic had already ruled previ-
ously (on which its ruling in this case was based) that when deter-
mining the amount of adequate monetary compensation, the court
must take into account, inter alia, that the insolvency petition ques-
tions the very essence of good reputation of a legal entity (business-
man), namely its ability to fulfill its obligations properly and in time.
In order to assess the seriousness (extent) of non-material damage
caused to the good reputation of a legal entity, it is of no legal signif-
icance whether, as a result of the insolvency petition, the legal entity
(in addition to non-material harm) also suffered damage to its prop-
erty. In another ruling, the Supreme Court of the Czech Republic
stated the need to assess the creditor's (insolvency petitioner's) lia-
bility (as a general civil liability for damage based on the presumption
of fault) for damage or other harm caused by the initiation of insol-
vency proceedings and by the measures taken throughout the insol-
vency proceedings if the insolvency proceeding is suspended or the
insolvency petition is rejected and if that is a fault of the petitioner.

In view of its earlier conclusions, the Supreme Court of the Czech
Republic ruled that if an insolvency petition is rejected and if that is
a fault of the petitioner, then in conjunction with the finding that the
insolvency petitioner does not have a claim against the insolvency
debtor, the apology of the petitioner will not usually be sufficient to
redress the non-material damage caused to the good reputation of
the alleged debtor - legal entity (as a result of the publication of initi-
ation of an insolvency proceedings in the insolvency register and in
the commercial register). The Supreme Court of the Czech Republic
therefore set aside the judgment of the Court of Appeal to that extent.
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